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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

G.R Case No.1645/2016 

U/S- 448/457 of I.P.C. 

 

State                  ……………Prosecutor 

-vs- 

Sri Suren Nath 

S/O- Late Joy Ram Nath 

Vill: Dipabasti 

P.S: Dhekiajuli 

District: Sonitpur      ........... Accused person 

 
 
 

Present: JUHI GOGOI, B.Sc, LL.M, A.J.S. 

JUDICIAL MAGISTRATE FIRST CLASS, 

Tezpur. 

 

 
For the Prosecution :  Smt. Gitali Das,Ld. A.P.P. 

For the Defence :  Mr. Rupam Borah,Ld. Counsel 

Charge framed on   :  10.06.2016. 

Date of Evidence :  02.08.2016, 03.10.2016, 18.09.2017 & 08.01.2018 

Date of Argument :  09.04.2018 

Date of Judgment :  24.04.2018 

 

 

 

 
 JUDGMENT 

 

1. The factual matrix of the prosecution case is that– the informant namely Smt. 

Kiran Devilodged an FIR, stating inter-alia that on 27.05.2016 at about 11 PM,the 

accused namely Suren Nath, in absence of the husband of the informant entered 

into her bedroomby breaking or cutting the bamboo fencewhileshe was 

sleepingandwhen she woke up, she saw him infront of her bed. She raised alarm 

and on hearing the same her brother-in-law came to the spot and thereafter, the 

accused fled away from there. It has been stated that just after half an hour 
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some villagers namely, Mohan Nath, Tulan Nath and Promod Nath had seen the 

accused fleeing away along with Hemanta Nath in his scooter. Hence, the case. 

 
2. On receiving the FIR the I/C, Rakashmari OP after maintaining GDE vide No. 500 

dated 28.05.2016forwarded the same to the O/C, Dhekiajuli PSfor registering a 

case and accordingly, O/C, Dhekiajuli PSregistered the same as Dhekiajuli PS Case 

No-337/16, u/S–457/380/511 of Indian Penal Code(hereinafter referred as IPC) 

and investigation was done by the investigating officer. On completion of the 

investigation, the investigating officer of this case submitted Final Form against 

the accused person, namely, Sri Suren Nath u/S-457/380/511 of I.P.C vide Final 

Form No.205/16 dated 31.05.2016.  

 

3. On submission of the Final Form, my Ld. Predecessor has taken cognizance of 

offence u/S- 448/457of I.P.C against the accused person. On appearance of the 

accused person, copy was furnished to him and both the sides were heard on the 

point of charge and on consideration of all, the charge of offence u/S–448/457of 

IPC was framed by my Ld. Predecessor against the accused person and the same 

was read over and explained to him, to which he pleaded not guilty and claimed 

to be tried. 

 
4. In the course of trial, the prosecution side has examined as many as seven 

witnessesincludingthe informant and the Investigating officer of this case.The 

accused person was examined under section- 313 CrPC; the defence plea was of 

total denial, defence chose not to adduce any evidence in support of their case. 

 
5. Points for determination: 

 
I. Whether the accused person viz. Sri Suren Nathon 27.05.2016 at 

about 11PM at Dipabasti under Dhekiajuli PS committed house 

trespass by entering into the property of informant Smt. Kiran 

Devi with intent to commit an offence and thereby committed the 

offence punishable u/s- 448 of I.P.C? 

 
II. Whether the accused person on the same date, time and place 

lurking house trespass at night by breaking the bamboo fence of 
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the informant’s house to commit an offence which is punishable 

and thereby committed the offence punishable u/s-457 of I.P.C? 

 
ARGUMENTS 

I have heard arguments from both sides at length. The Ld. Counsel for the 

accused submitted that there is no evidence available on record to establish the 

guilt of the accused; as such the accused needs to be acquitted. On the other 

hand Ld. APP submitted that the accused needs to be convicted as the offences 

alleged is proved against him beyond reasonable doubt. 

 
 

DISCUSSION, DECISION AND REASONS THEREOF:- 

 

I have gone carefully through the entire evidence on record. Before analyzing the 

facts and circumstances in reference to the provisions of law, let me produce the 

statements of witnesses first.  

 
6. The informant-Mrs Kiran Devi has been examined as PW-1. The PW-1 

stated that she knows the accused person standing in the dock. She stated that 

the incident took place, this year in the Assamese month of Jeth, her husband 

had gone for some rituals in her father’s house. Thereafter, while she was 

sleeping, the accused person entered their house by cutting the bamboo fence of 

their house and was sitting in her room. Then when she wake up and saw 

him,she drove him outside her house and then her brother-in-law and Pema Nath 

and his wife Jyoti Devi woke up. She raised hue and cry and handed over the 

accused person to the villagers. Exhibit-1 is the ejahar and Exhibit-1(1) is her 

signature. Exhibit-2 is the seizure list and Exhibit-2(1) is her signature.  

 

7. During the cross-examination of PW-1,she stated thatshe has not seen the 

accused person cutting the bamboo fence of her house. The alleged incident 

happened at 12 AM. She stated that her brother-in-law woke her up to see the 

cow since her husband was not there. She further stated that the daughter-in-law 

of one Rupeswar Nath was sleeping with her. Mousumi Devi is her neighbour. 

Mohan Chandra Nath, Pramod Nath and Tulan Nath are her brother-in-law. She 

also stated that the accused farming land is near their farming land. Their land is 
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low and the accused land is high. She stated that she has no knowledge if during 

rainy season the accused land’s water comes in their land and for this reason 

there were dispute between them.   

 
8. Sri Prema Nath has been examined as PW-2. The PW 2 stated that he 

knows the informant of this case; she is his brother’s wife. He also knows the 

accused person standing in the dock. He stated that the incident took place 

around 2-3 months back andon the date of alleged incident, at about 11:30 PM 

when he woke to go to the bathroom, he saw the bamboo fence of their house 

was broken. When he found something fishy, he peeped in the informant house 

and saw the accused was sitting in the room of the informant. Then when he 

went to get his tobacco from his room he saw the informant was chasing the 

accused out of her house. He stated that the husband of the informant was 

absent at the time of incident and he had asked him to keep an eye in his house 

in his absence since the informant was all alone. Then after the accused was 

chased out of the informant’s house, they informed the VDP Secretary and the 

other villagers and after sometime police came and took away the accused person 

along with the broken bamboo fence. Exhibit-2 is the seizure list and Exhibit-2(2) 

is his signature. 

 
9. During the cross-examination of PW-2, he has stated thatpolice had interrogated 

him in connection with this case. He admitted that he has not stated before police 

that,“on the date of alleged incident, at about 11:30 PM when he woke to go to 

the bathroom, he saw the bamboo fence of their house was broken. When he 

found something fishy, he peeped in the informant house and saw the accused 

was sitting in the room of the informant.” 

 

10. Sri Tulan Ch Nath has been examined as PW-3. The PW 3 stated that he 

knows the informant as well as the accused person of this case. He stated that 

the incident took place on 25.06.2016 or 26.06.2016 and on the date of alleged 

incident at about 11 PM, Prema Nath and Kamal Nath woke him up and told him 

that some thief has entered into someone’s house and he was supposed to go to 

the house of the village headman then. Then he along with the president Mohan 

Ch Nath and other went to the house of the informant and saw the bamboo fence 
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of her house in a broken condition. Then the informant informed them that the 

accused had entered her house and thereafter they informed the police. Police 

came and after enquiry they took away the accused person. 

 
11. During the cross-examination of PW-3, he has stated thathe has not seen himself 

the accused person entering into the house of the informant. Therefore, he could 

not say whether the accused had actually entered into the house of the informant 

or not on the date of alleged incident. He stated that he has no knowledge being 

the member of the village Unnayan Committee regarding any agriculture land 

dispute between the informant and the accused prior to the alleged incident.  

 
12. Sri Mohan Ch Nath has been examined as PW-4. The PW 4 stated that he 

knows both the informant and the accused person. The incident took place 

around 2-3 months back. On the date of alleged incident at about 11 PM, Prema 

Nath, Kamal Nath and Kiran Devi came in his house and informed him that the 

accused had entered her house by breaking the bamboo fence of their house. He 

stated that the husband of the informant was not present at the time of alleged 

incident. Then Tulan Nath, Bidyadhar Nath and Promod Nath came to his house. 

Then when he along with these aforesaid persons was coming towards the house 

of the informant, he saw the accused person coming in a scooty along with 

another person. Then when they reached the house of the informant he saw the 

bamboo fence of her house in a broken condition measuring 2 x 2½ inches.  

 
13. During the cross-examination of PW-4, he has stated thatthe distance between 

his house and that of the informant is 500 mtrs (approx) andit took almost 45 

minutes for all the people to assemble and go to the informant’s house. He stated 

that the bamboo fence which was broken was adjacent to the cow shed of the 

informant’s house. He further stated that he has not seen the incident himself. 

Therefore, he could not say whether the accused had actually entered into the 

house of the informant or not on the date of alleged incident. 

  
14. Smt. Mousumi Devi has been examined as PW-5. The PW 5 stated 

thatsheknows the informant as well as the accused person of this case. She 

stated that the incident took place around 2-3 months back andon the date of 

alleged incident, she was sleeping with the informant in her house. Then the 
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informant woke her up and informed her that the accused had entered her house 

but she has not seen the accused person herself.  

 

15. During the cross-examination of PW-5, she has stated that at the time of incident, 

she along with Kiran Devi and her 2 years daughter were sleeping in the 

informant’s house. Kiran Devi had wokeher up. She stated that she did not see 

anyone when she woke up.  

 
16. Sri Bidyadhar Nath has been examined as PW-6. The PW 6 stated that he 

knows both the informant and accused person. The incident occurred one year 

back. He stated that on the date of the occurrence someone had cut the walls of 

the house of the informant. When they went there to see, there could not be 

found anyone present at the place of occurrence. Later on, the matter was 

intimated to police. He stated that the said cut piece of the walls was seized by 

police wherein he put his signature. Exhibit- 2(3) is his signature on the seizure 

list.  

 
17. During the cross-examination of PW-6, he has stated thathe did not see who had 

cut the door of the informant’s house and that the police had stated that they 

were making seizure of the bamboo pieces of which the wall was made of.  

 
18. ASI Ranjit Borah, who is the investigating officer of this case has been 

examined as PW-7. The PW-7 stated that on 28/05/2016, he was working as 

I/C of Hugrajuli. He was called by Rakyasmari OP that a theft had been 

committed at Dipa Basti. Thereafter, he went to the place of occurrence and saw 

that the bamboo wall was cut down and then the accused entered the house and 

committed theft. He stated that he recorded the statement of the witnesses and 

seized bamboo fence. Ext- 2(4) is his signature in the seizure list. He stated that 

villagers caught the thief and he arrested him and took him to PS, there he 

admitted his guilt. He further stated that the ejahar was lodged on 28/05/2016 in 

the daytime andthe said ejahar was registered. Ext- 1(2) signature of I/C 

Rakyasmari OP and Exhibit- 1(3) signature of I/C Dhekiajuli. He also stated that 

he went to the place of occurrence. Exhibit- 3 is the sketch map and Ext- 3(1) is 

his signature. He further stated that he submitted the charge sheet u/S- 
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457/380/511 of IPC against the accused person. Exhibit- 4 is the charge sheet 

and Exhibit- 4(1) is his signature.  

 
19. During the cross-examination of PW-7, he stated that he received the phone call 

at 12:59 PM and within 10 minutes they went to the place of occurrence. He 

stated that he has not submitted the GDE report. He further stated that he 

reached the place of occurrence and recorded the evidence of witnesses, seized 

the materials and thereby he went to the house of the accused. Moreover, he 

stated that villagers caught hold him the accused near a naamghar. He took the 

accused to the PS. He stated that except the informant none had seen the 

accused. He stated that he does not remember the exact time of arrest. He 

further stated that he recorded the statement of the witnesses, and thereby the 

accused was taken to PS. He also stated that he has not forwarded any letter for 

his confessional statement to the Magistrate. He admitted that he has not seized 

any articles of theft in his possession. Further he stated that he has submitted the 

chargesheet based on the villagers who have caught hold of the accused in the 

naamghar.  

 
20. For the sake of convenience and brevity both the points for determination are 

discussed together. Now, in order to sustain conviction u/S- 448 of IPC, there 

must be an unlawful entry into or upon property in the possession of another and 

there must be proof of one or the other of the intentions mentioned in Section- 

441 of IPC which are as follows- 

 
a. To commit an offence; or 

b. To intimidate, insult, or annoy any person in possession of the 

property. 

 

21. If the evidence of prosecution witnesses including the informant is scrutinized, it 

can be seen that none of them has deposed anything regarding the intention of 

the accused to commit an offence or to intimidate, insult or annoy the informant. 

The evidence of P.W-2 is not reliable as he has deposed completely new facts 

which he did not state before the police. As such his evidence as a whole is 

discarded. The P.W-3, P.W-4 and P.W-6 have not seen the accused entering into 
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the house of the informant which is very natural as the incident occurred at night 

when everyone was sleeping.  

 

22. Thus, in the case at hand, it is the testimony of the informant and P.W-5 which 

would help in deciding whether the accused actually entered unlawfully into the 

house of the informant or not. The informant testified that while she was 

sleeping, the accused person entered her house by cutting the bamboo fence of 

their house and was sitting in her room. But this statement of the informant lacks 

corroboration and it cannot be believed to be true as the vital witness i.e., P.W-5 

who was sleeping along with the informant on the fateful day admitted that when 

the informant woke her up, she had not seen anyone. It is also stated by the 

informant that she raised hue and cry and handed over the accused person to the 

villagers. However, the prosecution failed to examine those villagers to whom the 

accused was handed over. In this scenario, it can be seen that inspite of the hue 

and cry raised by the informant, the P.W-5 who was sleeping along with her did 

not wake up and it is the informant who woke her up which makes the story of 

the prosecution less worthy and moreover, there is no evidence available on 

record to support the informant’s version that the accused was handed over to 

the villagers. Thus, the unlawful entry of the accused into the house of the 

informant could not be proved at all. 

 

23. Again to constitute an offence u/S- 457 of IPC, it is necessary to prove that house 

trespass or breaking at night was committed in order to commit any offence 

punishable under this section. From the above discussion, it can be derived that 

there is no house trespass committed by the accused. Now, it is to be find out 

whether the accused can be linked with the breaking of informant’s house at 

night. Exhibit- 2 is the seizure list vide which the investigating officer i.e., P.W-7 

seized the bamboo fence which was cut down. But the seizure witness i.e, P.W-6 

clearly stated in his examination-in-chief that on the date of the occurrence 

someone had cut the walls of the house of the informant and when they went to 

the place of occurrence, there could not be found anyone.It is only the informant 

who alleged that the accusedentered their house by cutting the bamboo fence. 

But the sole evidence of the informant cannot be relied upon as she mentioned in 



9 Of 10 

Ms. Juhi Gogoi                                                                        GR- 1645/2016 
JMFC, Tezpur, Sonitpur                                               

the F.I.R that just when the accused entered her bedroom, she woke up but in 

her cross-examination she deposed that her brother-in-law woke her up to see 

the cow since her husband was not there. Thus, the version of the informant is 

itself contradictory and there is no such evidence on record which could prove the 

breaking of bamboo fence by the accused. Rather it is affirmed by the P.W-4 that 

he saw the accused coming in a scooty along with another person.The 

investigating officer who has been examined as P.W-7 stated that when the 

accused was taken to police station, he admitted his guilt. But there is no 

confessional statement of the accused recorded u/S- 164 of CrPC available on 

record. Thus, the point for determination no-(I) and (II) are decided in negative 

and in favour of the accused person. 

 
24. Hence, in the light of the aforesaid discussion, in my considered opinion, the 

prosecution has failed to prove beyond reasonable doubt that the accused 

person- Suren Nath is guilty of the charged offences u/S- 448/457 of IPC or any 

of the minor offences thereof.  

 
 

ORDER 

 
25. Situated thus, the accused person- Sri Suren Nath is acquitted of the alleged 

offences u/s- 448/457 of I.P.C and he is set at liberty forthwith. 

 

26. The bail-bond executed in favour of the accused person is extended for a further 

period of six months from this date as per Section- 437(A) of CrPC. 

 
27. The seized articles, if any, are to be destroyed as per law in due course of time. 

 
28. Pronounced by me in this open Court, on this the 24thday of April, 2018 

and given under my hand and seal of this court.  

 
         

         

                                             JUHI GOGOI 

                                                                                       JMFC, TEZPUR 
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APPENDIX 

 

 

PROSECUTION WITNESSES 

      

1. PW 1  : Mrs. Kiran Devi, the informant  

2. PW 2  : Sri Prema Nath 

3. PW 3  : Sri Tulan Ch. Nath 

4. PW 4  : Sri Mohan Ch Nath 

5. PW 5  : Smt. Mousumi Devi  

6. PW 6  :Sri Bidyadhar Nath 

7. PW 7  : ASI Ranjit Borah 

 

PROSECUTION EXHIBITS 

  

 Ext 1  :FIR 

 Ext 1(1) : Signature of the Informant.  

 Ext 2  : Seizure List 

 Ext 2(1) : Signature of PW 1    

Ext 2(2) : Signature of PW 2 

Ext 2(3) : Signature of PW 6 

Ext 3 : Sketch Map 

Ext 4 : Charge sheet 

 

DEFENCE WITNESSES 

 

None. 

 

DEFENCE EXHIBITS 

     

Nil. 

  

    

  

 
 
 
                                                                                              JUHI GOGOI 

                                                                                             JMFC, TEZPUR 


